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Foreword

This issue of the BULLETIN contains a list of court days for 1965 in the
various district courts of the state of Kansas.

The advisory committee of the Judicial Council appointed pursuant to House
Concurrent Resolution No. 43 to make a study, report and recommendations
of and pertaining to the provisions of the Kansas probate code and other laws
relating to the voluntary hospitalization, emergency and other involuntary
commitment and admission of persons to mental hospitals, the guardianship of
the person and property of incompetents including the mentally ill, chronically
physically ill, and the conservation of the estates of such persons, is submitting
a special report in this BuLLETIN concemning the first phase of its work.

Mr. Robert H. Cobean of Wellington is Chairman of this committee in his
capacity as a member of the Judicial Council. The other members of this
advisory committee are the Honorable Joe H. Swinehart of Kansas City, Roy
Kirby of Coffeyville, Marvin E. Thompson of Russell, Raymond Briman of
Topeka, and Donald L. Burnett of Lamed. Mr. Dan Hopson, Jr. of Lawrence
is the Reporter-Draftsman.

Preface

This issue of the BuLLETIN presents recommendations of the Judicial
Council Advisory Committee for the revision of the Probate Code relating to
“care or treatment” for a “mentally ill person.” These recommendations have
to do only with the “care or treatment” of a “mentally ill person,” who may
or may not also be an “incapacitated person.”

The Advisory Committee is presently working on companion recommenda-
tions relating to the “incapacitated person” and providing for the appointment
of a “guardian” for the person of an “incapacitated person” and the appoint-
ment of a “conservator” of the estate of an “incapacitated person.” The powers
and duties of a “guardian” will be substantially the same as the present powers
and duties of a guardian of the person; the powers and duties of a “conservator”
will be substantially the same as the present powers and duties of a guardian
of the estate.

The members of the Bar are requested to carefully consider the material
in this BuLLETIN on “care or treatment” for objection, errors or omissions.

It is the hope of the Advisory Committee that the next issue of the BuLLETIN
may carry the recommendations relating to the “incapacitated person,” at
which time the Bar will again be invited to consider the future recommenda-
tions relating to the “incapacitated person” and the appointment of a “guardian”
and/or “conservator.”

Suggestions in connection with the recommendations in this BuLLETIN may
be mailed to either Professor Dan Hopson, Jr., KU Law School, Lawrence,
Kansas or Robert H. Cobean, 119 East Harvey, Wellington, Kansas.

The Advisory Committee.
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Recommendations for Revision of Probate Code

Skc. 1. Name and citation. This act shall be named and may be cited as

the Act for Obtaining “Care or Treatment” for a “Mentally Il Person.”

CommrrTeE Notes: The title of the existing Kansas statutes refers to commitments and
insane persons. Since the new statute avoids such terminology and the philosophy under-
lying such words, a new title was mandatory. See section 2 (12) for the definition of
“care or treatment.” Note that all terms defined in section 2 are enclosed with quotation
marks throughout the act to indicate their use in accordance with their definitions.

Sec. 2. Definitions. When used in this act—(1) The term “mentally ill
person” shall mean any person who is mentally impaired, except by reason of
mental deficiency only, to the extent that he is in need of “care or treatment” and:

(A) who lacks sufficient understanding or capacity to make responsible
decisions with respect to his need for “care or treatment,” or;

(B) who refuses to seek “care or treatment.”

ComniTTeE NoTrs: This definition is a substitute for insane person in Kan. 1961
Supp. 59-2001. The in need of “care or treatment” language is sufficiently broad to
cover the old word endanger. Requiring that the person lack capacity to make the decision,
narrows the phrase, proper person.

(2) The term “patient” shall mean a person who is an “informal patient,”
a “voluntary patient,” a “proposed patient,” or an “involuntary patient.”

ComMrTTEE NoTEs: See Committee Notes after “involuntary patient.”

(8) The term “informal patient” shall mean a person either receiving out-
patient “care or treatment,” which includes day or night hospitalization, at a
psychiatric hospital or who is admitted therein pursuant to section 4.

ComytrTEE NoTms: See Committee Notes after “involuntary patient.”

(4) The term “voluntary patient” shall mean a person, other than an
“informal patient,” who is receiving “care or treatment” at a “psychiatric hos-
pital” other than by order of any court.

ConyarTee NoTes: See Committee Notes after “involuntary patient.”

(5) The term “proposed patient” shall mean a person for whom an applica-
tion pursuant to section 18 has been filed.

CommrrTeeE NoTEs: See Committee Notes atter “‘mvoluntary patient.”

(6) The term “involuntary patient” shall mean a “mentally ill person” who
is receiving “care or treatment” under an order of a probate court.

CorovrrTee NoTes: The act provides for several different methods of receiving ‘‘care
or treatment” and terminology is needed to distinguish among them. The word “patient”
covers all of the classes. Note that ‘“‘involuntary patient” is the only class defined as a
“mentally ill person.” Neither an “informal patient” mnor a ‘‘voluntary patient” is a
“mentally ill person.” They have sought “care or treatment” so do not, by definition, lack
understanding or capacity. A “proposed patient” also is not a “mentally ill person,” but
is only one who is alleged to be a “mentally ill person’ pursuant to section 13. The
phrase, any court, in the definition of “yoluntary patient’” was used to indicate that a
person admitted to the “psychiatric hospital” by order of a court having criminal jurisdiction,
as well as from probate courts, was not a ‘“‘voluntary patient.”

(7) The term “psychiatric hospital” shall mean a state hospital, a veteran’s
hospital, a private or public hospital established, licensed, certified or accredited
under state law as suitable for the detention, “care or treatment” of a “patient.”

ComMrTTEE NoTEs: See section 2 (2) for definition of “patient.”

(8) The term “general hospital” means a hospital licensed by the state of
Kansas and operated primarily to provide a place for the diagnosis and treat-
ment of the physically ill.

(9) The term “other facilities for ‘care or treatment shall mean any
mental health clinic, nursing home, “physician” or any other institution or indi-

vidual authorized or licensed by law to give “care or treatment” to any “patient.”

CommurTee Notes: This definition limits the court’s power to use only approved
facilities. Since local facilities for the ‘“‘care or treatment”’ of ‘‘patients” are rapidly in-
creasing, the court may wish to make use of them. When clinical physchologists and
psychiatric social workers become licensed to give “care or treatment,” the court may treat
them as a facility.

> 3

(69)




70 Jupicia. Counci. BULLETIN

(10) The term “physician” shall mean a person licensed to practice the
healing arts as provided by the Kansas Healing Arts Act, as amended, or a
person employed by a Kansas state hospital or by an agency of the United
States who is authorized by either government to practice the healing arts.

CommrTTEE NoTes: This term is broadly defined to conform with the mew approach
taken by the Kansas Healing Arts Act. Provision is made for non-Kansas doctors who
work for the federal or state government (mainly at the state and veteran hospitals.)

(11) The term “head of the hospital” shall mean the administrative director
of a hospital if the administrative director is a “physician,” or the chief medical

officer, if the administrative director is not a “physician.”

CoMmriTTeEE NoTEs: Since the “head of the hospital” is required in several places in
the act to give a medical opinion, the term is defined to indicate that a “physician” will
occupy the position. The phrase, chief medical officer, is sufficently broad to accommodate
the wide variety of organizational forms of medical staffs.

(12) The term “care or treatment” shall mean such necessary services as
are in the best interests of the physical and mental health of the “patient” and
rendered by or under the supervision of a “physician.”

ComyrrTEE NoTes: This definition includes physical as well as mental treatment. Thus
it would allow a ‘““physician” to perform necessary surgical procedures.

(18) The term “available” shall mean that period of time when the office

of the probate court is open for the transaction of business.

CommrtTee Notes: The phrase, transaction of business, is taken from Kan. G. S.
1949, 59-211, and is intended to have the same meaning as it does in that section.

(14) The term “discharge” shall mean the final and complete release from
“care or treatment,” by either an order of a probate court pursuant to section
23 or a “psychiatric hospital.”

(15) The term “convalescent” shall describe the status of any “patient”
who has not been “discharged,” but who is permitted by the “head of the
hospital” to live apart from a “psychiatric hospital.”

(16) The various terms defined in section 2 of the act for obtaining a
“guardian” or “conservator,” as amended, shall mean the same herein as they
do in said act,

2 <

Sec. 3. “Psychiatric hospital,” “general hospital,” “other facilities for ‘care
or treatment’,” authority. “Psychiatric hospital,” “general hospital,” and “other
facilities for ‘care or treatment’ ” may detain any “patient” subject to the condi-
tions and limitations of this act.

ComMriTTEE NoTEs: This section merely grants general authority to institutions to detain
a “patient” under the conditions established by this act.

Sec. 4. Informal admission to a “psychiatric hospital.” Any person six-
teen (16) years of age or older may be admitted to a “psychiatric hospital” as
an “informal patient” when there are available accommodations and in the
judgment of the “head of the hospital” or his designee such person is in need
of “care or treatment” therein, Such person may be admitted as an “informal
patient” without making formal or written application therefore and any such
“informal patient” shall be free to leave such hospital on any day between the
hours of 9:00 a. m. and 5:00 p. m.

ComMmiTTEE NoTrs: This section creates a new status, Individuals with mental prob-
lems are to be encouraged to seek help without the intervention of a court. This section,
giving the right to leave the “psychiatric hospital’” at any reasonable time, should encourage
admission. Presumably the “head of the hospital” will not admit those individuals who
would not benefit from this status. Sixteen (16) is set as the minimum age of admission
to conform to the right to voluntary admission. See section 5.

Sec. 5. Voluntary admission to a “psychiatric hospital.” Any person may
be admitted to a “psychiatric hospital” as a “voluntary patient” when there
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are available accommodations and in the judgment of the “head of the hospital”
or his designee such person is in need of “care or treatment” therein. Such
person, if sixteen (16) years of age or older, shall make written application
for admission. If such person is less than sixteen (16) years of age, then the
parent or person in loco parentis to such person shall make such written ap-
plication. In any case, if such person has a “guardian,” the “guardian” shall
make such application. The “head of the hospital” or his designee may re-
quire a statement of such person’s attending “physician” or a statement of the
county health officer of the county in which such person resides that he is in
need of “care or treatment” in a “psychiatric hospital.”

ComnrrTee Notes: This section is a substitute for Kan. G. S. 1949, 65-404 (voluntary
admission to private hospitals) and Kan. G. S. 1949, 76-1283 (voluntary admission to
state hospitals.) The basic philosophy is changed to make admission to a “psychiatric hospi-
tal” as similar to admission to a “general hospital” as possible. The hope is to encourage
voluntary admission. The ‘“head of the hospital” is, of necessity given ultimate control
over admissions. He may refuse to admit, admit as an “informal patient” (see section 4)
or admit as a “voluntary patient”” For purposes of admission, the age of majority is
Jowered to 16 years of age. An application for admission under this section would con-
stitute a consent to ‘“‘care or treatment.” Such consent would include both physical, as
well as mental, treatment and would allow a “physician” to perform necessary surgical
procedures. See definition of “‘care or treatment” in section 2 (12).

Sec. 6. Discharge of an “informal patient” or “voluntary patient.” The
“head of the hospital” shall “discharge” any “informal patient” or “voluntary
patient” whose hospitalization he determines to be no longer advisable. He
may also “discharge” any “informal patient” or “yoluntary patient” if in his
judgment the “discharge” would contribute to the most effective use of the
“psychiatric hospital.”

CommrrTee NoTes: There is nothing in existing Kansas law that is comparable. The

“head of the hospital’” probably has inherent power to ““discharge” “informal patients” or

«yoluntary patients,” but this new section makes it clear that an “informal patient” or a
“voluntary patient” has no right to remain in the “psychiatric hospital” merely because
that is his wish.

Sec. 7. Right to “discharge” of “voluntary patient;” procedure. The “head
of the hospital” shall “discharge” any “voluntary patient” who has requested
“discharge,” in writing, or whose “discharge” is requested, in writing, by
another person, within ten (10) days after the receipt of such request. If
however, such request is made by another person, such “discharge” shall be
conditioned upon the written consent of the “voluntary patient,” except that if
the “voluntary patient” be under sixteen (16) years of age, such “discharge”
shall be conditioned only upon the consent of his parent or person in loco
parentis. If, however, such “voluntary patient” has a “guardian,” such “dis-
charge” shall be conditioned only upon the consent of the “guardian.”

During such ten (10) day period and before the “discharge” of the “vol-
untary patient,” the “head of the hospital” or another person may file an
application to determine whether the “voluntary patient” is a “mentally ill
person” as provided in section 13. Accompanying such application shall be
2 written notice from the “head of the hospital” stating: (1) the “discharge”
of the “voluntary patient” has been requested, (2) the date of the receipt of
the request, (3) the opinion of the “head of the hospital” that the “voluntary
patient” is a “mentally ill person.” If such application and notice are filed,
the probate court shall proceed as in any case where an application, as provided
in section 18, is filed, except:

(A) the court may decline to issue the order for mental evaluation as pro-
vided in section 14 (F);




72 Jupiciar. CounciL BULLETIN

(B) the court shall issue an order of protective custody as provided in
section 12 (B) without the necessity of the filing of an application or the
necessity of finding that the “proposed patient” is likely to injure himself or
others.

In no event shall an application to determine whether a person is a “men-
tally ill person” be filed with respect to a “voluntary patient” unless he has
requested or consented to his “discharge” or, if the “voluntary patient” is
under sixteen (16) years of age, his “discharge” has been requested by the

parent, “guardian” or person in loco parentis to him.

ComrrTee Nortes: Under Kan. G. S. 1959, 65-405, a court order was necessary for
“discharge” from a private hospital while under Kan. G. S. 1949, 76-1233, the Superin-
tendent of a public hospital had to <“discharge” within ten days. The new provision
applies a uniform standard and describes the procedures in detail. Many additional rights
and protection are given the ‘“‘voluntary patient.”” The “head of the hospital” may detain
the “voluntary patient” only when he is willing to state that in his opinion, the “voluntary
patient” has become a “mentally ill person.”

Skc. 8. Emergency hospitalization; dentention; authority of peace officers.
Any peace officer who has reason to believe that any person is a “mentally ill
person” and because of his illness is likely to injure himself or others if allowed
to remain at liberty may take such person into custody without a warrant. If
he takes such person into custody when the probate court of the county of
the presence of such person is “available,” the peace officer shall forthwith
present to such court an application for an order of protective custody pursuant
to section 12. If he takes such person into custody when such court is not
“available,” he shall transport such person to any “general hospital” or
“psychiatric hospital” willing to admit such person and shall present to the
“general hospital” or “psychiatric hospital” the application provided for in
section 9: (B): Provided, If there is no “general hospital” or “psychiatric
hospital” willing to receive such person within the territorial limits of the
peace officer’s jurisdiction, the peace officer may detain such person in any
other suitable place until the close of the first day such probate court is
“available.”

ConmrrTee NoTes: See Committee Notes after section 11.

Sec. 9. Emergency hospitalization; procedure. Any “general hospital” or
“psychiatric hospital” may admit and detain any person for emergency ob-
servation, “care or treatment” under any of the following procedures:

(A) Upon an order of protective custody issued by a probate court pursuant
to section 12,

(B) Upon written application of any peace officer having custody of any
person pursuant to section 8. The application shall state:

(1) The name and address of such person, if known;

(2) The name and address of his spouse or his nearest relative, if known;

(3) The officer’s belief that such person is a “mentally ill person” and
because of his illness is likely to injure himself or others if not immediately
detained;

(4) The circumstances under which such person was taken into custody;

(5) The fact that the probate court is not “available” to issue an order of
protective custody pursuant to section 12.

(C) Upon the written application of any individual. The application shall
state:

(1) The name and address of such person, if known;
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(2) The name and address of his spouse or of his nearest relative, if known;

(8) The applicant’s belief that such person is a “mentally ill person” and
because of his illness is likely to injure himself or others if not immediately
detained;

(4) The circumstances in support of such belief;

(5) The fact that the probate court is not “available” to issue an order of
protective custody pursuant to section 12.

The application shall be accompanied by a statement in writing of a
“physician” confirming the existence of the described condition of such person.

Upon the filing of the written application, the “head of the hospital” or his
designee may authorize and order in writing any peace officer or other person
to take into custody and transport such person to the hospital.

CommiTTEE NoTEs: See Committee Notes after section 11.

Skc. 10. Emergency hospitalization; notice. Whenever any person has
been admitted to a “general hospital” or a “psychiatric hospital,” pursuant to
section 9, the “head of the hospital” or his designee shall immediately notify
such person’s legal guardian, spouse, or any next of kin, if known, unless such
application was made by such person’s legal guardian, spouse, or next of kin.

CommiTTee NoTes: See Committee Notes after section 11.

Sec. 11. Emergency hospitalization; “discharge.” The “head of the hos-
pital” or his designee shall “discharge” any person admitted pursuant to section
9 (A) when the order of protective custody expires. He shall “discharge” any
person admitted pursuant to Section 9 (B) or (C), not later than the close
of the first full day that the probate court of the county of the presence of
such person is “available” after the admission date of such person unless an
order of protective custody, pursuant to section 12, has been entered by the

probate court of the county of the presence of or residence of such person.

CosmmrTTee NoTes: Kan. Supp. 1961, 59-2002, provided for temporary detention up
to 90 days unless a hearing is demanded. However, the Kansas statute made no provision
for emergency hospitalization when the probate judge was unavailable. This section
attempts to remedy this omission. Authority is granted only when the probate court is
not “available.” (See section 2 (18) for the definition of ‘“‘available.”) Procedural safe-
guards are included and the hospital may detain the person only until the probate court
becomes “available.” A jail is not to be used unless there are no other facilities willing
to accept such person. The sick person is not designated a “proposed patient” in this
section since the application to determine a “mentally ill person” would not yet be filed.
(See section 2 (5) for the definition of “proposed patient.”)

Sec. 12. Order of protective custody. A probate court may issue an ex
parte order of protective custody under any of the following circumstances:

(A) Upon the verified application of any peace officer. The application
shall state:

(1) The name and address of the person, if known;

(2) The name and address of his spouse or of his nearest relative, if known;

(3) The affiant’s belief that the person is a “mentally ill person” and be-
cause of his illness is likely to injure himself or others if not immediately
detained;

(4) The circumstances under which the person was taken into custody.

This order shall only be valid until the close of the second “available” day
of the probate court after the date of issuance. The probate court shall not
issue successive orders of protective custody pursuant to this subsection.

(B) Upon the verified application of any person, if the application pro-
vided for in section 13 has been filed in the court. The application shall state:
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(1) The application provided for in section 18 has been filed;

(2) The affiant’s belief that the “proposed patient” is a “mentally ill person;”

(38) Because of the “proposed patient’s” illness, he is likely to injure himself
or others if not immediately detained.

This order shall only be valid until the conclusion of the hearing held
pursuant to section 17.

(C) Upon the verified application of any person or upon the court’s own
motion at any time after the hearing provided for in section 17 when the court
has found at such hearing that the “proposed patient” is a “mentally ill person.”
This order shall be valid until the order for “care or treatment” is executed.

The order of protective custody shall authorize a health officer, “physician,”
peace officer or other person to take the “proposed patient” into custody and
to transport and place him in a designated “general hospital” or “psychiatric
hospital” or other suitable place willing to receive him. The order of pro-
tective custody shall designate the place of detention but no person shall be
detained in protective custody in a non-medical facility used for the detention
of persons charged with or convicted of a crime unless other facilities are
not available.

Commirtee Notes: Kan. Supp. 1961, 59-2002, provides for temporary detention up
to 90 days unless a hearing is demanded. However, the statute offered no protections nor
were there any procedural or substantive criteria, The new provision limits the time that
the court may hold a person in protective custody. If the request is by a police officer,
custody is limited, under most circumstances, to approximately 24 hours. Others may
obtain an order which is valid until the hearing, but must file a verified application to
determine a “mentally ill person” first. After the hearing, the “involuntary patient” may
be detained pending execution of the court’s order for “‘care or treatment.” It may be a
few days before the “involuntary patient” can_be admitted to the “psychiatric hospital.”
No order should be issued for the ordinary individual. Only when he is likely to injure
himself or others should the court act. A’ jail is to be used only as a last resort.

Sec. 13. Application to determine a “mentally ill person;” content. Any
person may file in the probate court of the county of the “proposed. patient’s”
residence or presence a verified application to determine whether the “proposed
patient” is a “mentally ill person.” The application shall state:

(1) The applicant’s belief that the “proposed patient” is a “mentally ill
person;” '

(2) The name, age, residence, and present address of the “proposed pa-
tient,” if known to the applicant;

(3) The name and address of the nearest relatives of the “proposed pa-
tient,” if known to the applicant, and if not known, that he has made diligent
inquiry to learn the name of such relatives;

(4) The pecuniary condition of the “proposed patient” to the extent known
by the applicant;

(5) The name and address of the person, if any, having custody and
control of the “proposed patient,” if known to the applicant;

(6) The names and addresses of witnesses by whom the truth of the applica-
tion may be proved;

(7) A request that the court make a determination that the “proposed
patient” is a “mentally ill person” and make one or more of the orders provided
for in sections 12 (B), 14 and 15.

Any such application may be accompanied by a statement in writing of a
“physician” stating that he has examined the “proposed patient” and is of
the opinion that the “proposed patient” is a “mentally ill person” or such
application may be accompanied by a verified statement by the applicant that

e
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the “proposed patient” has refused to submit to an examination by a “physician.”

CommMitTEE NoTes: Carrying out the general philosophy of the act, all references to
insanity and commitment found in 1961 Supp. 59-2271 are dropped. Several substantive
changes are made. The applicant need not be a Kansas domiciliary. The two-witnesses
requirement is eliminated. ~The contents of the application are spelled out in detail.
Emer]%t;ncy authority is given to the court upon the filing of the application. See section
12 (B).

Sec. 14. Mandatory preliminary orders; procedure. Upon the filing of
the application provided for in section 13, the probate court shall issue the
following:

(A) An order fixing the time and place of the hearing on the application.
The time designated in the order shall in no event be earlier than seven (7)
days or later than fourteen (14) days after the date of the filing of the
application.

(B) An order that the “proposed patient” appear at the time and place
of the hearing unless the court enters an order that the “proposed patient’s”
presence would be injurious to his welfare.

(C) An order appointing an attorney to represent the “proposed patient”
at all stages of the proceedings. The court shall give preference, in the ap-
pointment of the attorney, to any attorney who has represented the “proposed
patient” in other matters if the court has knowledge of the prior relationship.
The “proposed patient” shall have the right to engage an attorney of his own
choice and, in such an event, the attorney appointed herein shall be relieved
of all duties by the court.

(D) An order that the “proposed patient” shall appear at a time and place
that is in the best interest of the patient to consult with his court appointed
attorney, which time shall be prior to the execution of the order for mental
evaluation unless an order of protective custody has been issued and detention
of the “proposed patient” thereunder is in a place outside the jurisdiction of
the court.

(E) A notice in the manner provided for in section 16.

(F) An order for mental evaluation. Such order may be served on the
“proposed patient” at the same time or after notice is given. It shall be
served in the manner provided for in section 16. It shall order the “proposed
patient” to submit himself for a mental evaluation and to undergo such evalua-
tion at a “general hospital” or a “psychiatric hospital,” mental health clinic,
private psychiatrist or “physician” designated by the court in the order. A
state “psychiatric hospital” shall receive and evaluate any “proposed patient”
ordered evaluated therein. At the time designated by the court in the order,
but in no event later than three days prior to the date of the hearing provided
for in section 17, the examiner shall submit to the court a report of the evalua-
tion. Such report shall state that the examiner has made an examination of
the “proposed patient” and shall state the examiner’s opinion as to whether
the “proposed patient” is a “mentally ill person.” Such order shall be issued
unless the court shall determine that the statement of the “physician,” if any,
filed with the application is a sufficient evaluation.

CommirTeEE Notes: This section and section 15 constitute a major revision of existing
Kansas law. Kan. G.S. 1961, 59-2002 and 59-2260, the ninety-day referral sections, were
found wanting in that they did not adequately provide for notice and hearing nor was any
provision made for the appointment of counsel if no hearing was demanded. The ninety-
day provision was used for involuntary short term treatment as well as evaluation, Hear-
ings were seldom, if ever, held prior to a ninety-day referral order. Section 14 (F) pro-
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vides for short term (not to exceed fourteen days in most cases) detention, if necessary,
for evaluation. Notice must be given, counsel must be appointed, and they must consult
with each other. Note that the act still provides for a ninety-day treatment order prior
tot?. 1t1(§;armg (see section 18), but only if a continuance is requested by the “proposed
patient.

Sec. 15. Discretionary preliminary orders; procedure. At or after the filing
of the application provided for in section 13 and prior to the hearing provided ;
for in section 17, the court may issue any of the following orders:

(A) An order of protective custody. The order shall be subject to the i
requirements and limitations of section 12 (B).

(B) An order for investigation. Such investigation shall cover the character,
family relationships, past conduct, whether or not the “proposed patient” is
likely to injure himself or others if allowed to remain at liberty, and other
pertinent factors. At the direction of the court, such investigation may be
made by the county welfare department, a social worker or other investigator
appointed by the court. The person who conducts the investigation shall
promptly make a report to the court, in writing or orally, in open court or in
chambers, as directed by the court.

(C) An order of continuance. For good cause shown, one continuance
may be granted for no longer than seven (7) days, provided that such limita-
tions do not apply to a request for an order of continuance made by the “pro-

posed patient.”

CommiTTEE NOTES: See committee notes under section 14. Note that these orders,
in contrast to those provided for in. section 14, are discretionary with the court. Although
a speedy hearing is desirable, subsection (C) provides for one short continuance. However
the applicant should not be able, by obtaining successive continuances, to postpone the
hearing particularly when the “proposed patient” is under protective custody. But the
“proposed patient” may be granted more than one continuance and for more than seven
days. The “proposed patient” may need more time to prepare his case.

Sec. 16. Notice. The notice required by section 14 (E) shall be given
to the “proposed patient” named in the application, the attorney appointed
pursuant to section 14 (C), and to such other persons as the court shall direct.

The notice shall state:
(A) that an application has been filed, alleging that the proposed patient
is a “mentally ill person” and requesting that the court order “care or treat-

ment;”
(B) the time and place of the hearing and whether the “proposed patient”

shall be present thereat;

(C) the name of the attorney appointed to represent the “proposed patient”
and the time and place where he shall consult with such attorney;

(D) that the “proposed patient” has a right to demand a hearing before
a jury.

The Court may order any of the following to serve the notice:

(A) the “physician” currently administering to the “proposed patient,”
provided the “physician” consents:

(B) the head of the local mental health clinic or his designee;

(C) the county medical health officer or his designee;

(D) the county director of social welfare or his designee;

(E) any peace officer.

The notice shall be served personally on the “proposed patient” and the
attorney appointed pursuant to section 14 (C) not less than five (5) days
prior to the date of the hearing and immediate return thereof shall be made.
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Notice to all other persons shall be in such manner and within such time as

the court shall direct.

ComyarTee Nores: Kan. G. S. 1949, 59-2272, and Kan. Supp. 1961, 59-2260, both
provided for notice, but the wording was rather vague, allowed considerable court discre-
tion and implied that the “proposed patient” was to be arrested. Section 16 spells out
the content of the notice. It may be served by others than the sheriff. Notice may be
quite traumatic to a ‘‘proposed patient” and service by a “physician,” psychologist or
social worker would be preferred.

Sec. 17. Hearing; procedure. The hearing shall be held at the time and
place specified in the court’s order unless the “proposed patient” has requested
a continuance as provided in section 15 or section 13, The hearing shall be
held to the court only, unless the “proposed patient” shall, at least forty-eight
(48) hours prior to the time of the hearing, request in writing a hearing before
a jury.

The jury, if one is requested, shall consist of six (6) persons. The jury
shall be selected as follows: the court shall prepare, by lot, a list of a sufficient
number of names of persous, citizens of the county, said names to be drawn
from any last preceding panel or list drawn in the manner provided by law
to serve as jurors in the district court or any division thereof of said county
from which twelve (12) qualified jurors, who have been passed for cause,
shall be empaneled. Prior service as a juror in any court shall not, for that
reason, exempt any person from jury service hereunder. From the panel so
obtained, the “proposed patient” or his attorney shall strike one (1) name;
the applicant, or his attorney, one (1); and so on alternately until each shall
have stricken three (3) names. If either party neglect or refuse to aid in
striking the names, the court shall strike the name in behalf of such party.
In the event that twelve (12) qualified jurors cannot be so empaneled, the
court shall draw from such panel or list, by lot, sufficient additional names to
empanel twelve (12) qualified jurors.

The applicant and the “proposed patient” shall be afforded an opportunity
to appear at the hearing, to testify, and to present and cross-examine witnesses.
All persons not necessary for the conduct of the proceedings may be excluded.
The hearings shall be conducted in as informal a manner as may be consistent
with orderly procedure and in a physical setting not likely to have a harmful
effect on the “proposed patient.” The court shall receive all relevant and
material evidence which may be offered, including the testimony or written
findings and recommendations of the hospital, clinic or “physician” who has
examined or evaluated the “proposed patient” and such evidence shall not be
privileged for the purpose of this hearing.

If the applicant is not represented by counsel, the county attorney shall
represent the applicant, prepare all necessary papers, appear at the hearing
and present such evidence as he shall determine to be of aid to the court in
determining whether the “proposed patient” is a “mentally ill person.”

If, upon the completion of the hearing, the court finds that the “proposed
patient” is a “mentally ill person,” the court shall order “care or treatment” for
such person at any of the following facilities:

(A) A state “psychiatric hospital;”

(B) Any facility of the United States government available for the “care
and treatment” of a “mentally ill person;”

(C) A private “psychiatric hospital;”

(D) “Other facilities for ‘care or treatment.””
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Provided, however, That an order for “care or treament” in any of the
facilities (B) through (D) is conditioned upon the consent of such facility.

When the court orders “care or treatment” in facilities (B) through (D),
it shall retain jurisdiction to modify, change or terminate such order.

If, upon the completion of the hearing the court finds that the “proposed
patient” is not a “mentally ill person,” the court shall enter such findings in

the record and shall by an appropriate order terminate the proceedings.

CommrTTeE NoTes: This section is a complete revision of Xan. G. S. 1949, 59-2262
and 59-2265, and Kan. Supp. 1961, 59-2261 and 59-2264, which covers the manner of
holding the hearing to determine mental illness. The two-physician commission is abolished.
The probate judge should make the decision with “physicians” as witnesses, not as associ-
ate judges. Through the use of the preliminary orders provided for in sections 14 and 15,
the court can obtain relevant and material evidence. The right to a jury trial, upon demand
of the “proposed patient,” is retained, but in line with the shift in approach, the jury
will no longer have a “physician” as one of its members. The district court jury selection
procedure is used to insure that the jury will be of high quality. The manner of holding
the hearing is proscribed in detail. The implication found in  existing law that the trial
is of a criminal nature is abolished. Many applicants can not or will not have an attorney.
Since the “‘care or treatment” of a “mentally ill person” as distinguished from the appoint-
ment of a “guardian” or “conservator” is of public concern, the county attorney is made
available to represent the applicant. Other statutes impose the same type of duty on the
county attorney. See, e.g. Kan. G. S. 1949, 62-2301 et seq., as amended. (Bastardy
proceedings. ) Certainly the court should not be both judge and presentor of evidence.
Upon a finding that the “proposed patient” is a “mentally ill person,” the court is given
a wide range of possible dispositions. An “involuntary patient’” may not need hospitaliza-
tion. If “care or treatment” in the state “psychiatric hospital” is ordered, the hospital
must admit the “involuntary patient.” If the court orders “care or treatment” in facilities
(B) through (D), their consent is required, If “care or treatment” is ordered in any
<psychiatric hospital,” the hospital may “discharge.” See section 24. The court may
also discharge. See section 23. If the order is to any facility other than a state
“psychiatric hospital,” the court may change, modify or terminate such order. Of course,
such change or modification must occur, when the order is to a private “psychiatric
hospital,” prior to the “discharge” by the hospital.

Smc. 18. Continuance of hearing; order of referral. The “proposed pa-
tient” may, at any time prior to the hearing provided for in section 17, request,
in writing, that said hearing be continued for ninety (90) days so that the
court may make an order of referral. Upon receipt of such request, the court
may refer the “proposed patient” for a period of time not to exceed ninety
(90) days, for short term “care or treatment,” to any of the following facilities:

(A) A state “psychiatric hospital;”

(B) Any facility of the United States government available for the “care or
treatment” of a “mentally ill person;”

(C) A private “psychiatric hospital;”

(D) “Other facilities for ‘care or treatment.

Provided, however, that an order for “care or treatment” in any of the
facilities (B) through (D) is conditioned upon the consent of such facility.

Provided, further, That the court may not issue an order of referral unless:

(A) The report of the examiner, provided for in Section 14 (F) or the
statement of the “physician,” if one has been filed with the application and
found by the court to be a sufficient evaluation, states that the “proposed
patient” is a “mentally ill person;”

(B) The attorney representing the “proposed patient” has filed a statement,
in writing, stating that he has explained to the “proposed patient” the nature
of the order of referral and his right to a hearing before a court or jury to
determine whether he is a “mentally ill person.”

Any “proposed patient” who has been referred for “care or treatment”
under this section may be accepted for voluntary admission in a “psychiatric
hospital” pursuant to section 5, or if referred to a “psychiatric hospital,” may

>



Jupiciar. Councir BULLETIN 79

be “discharged” by such hospital pursuant to section 24. When the “proposed
patient” has been admitted as a “voluntary patient” or “discharged,” the “psy-
chiatric hospital” shall file written notice of the change in status of the “proposed
patient” in the court which had ordered the referral. The filing of either
notice shall constitute a dismissal of the pending application.

Unless the “proposed patient” has been accepted as a “voluntary patient”
by a “psychiatric hospital” or “discharged” by a “psychiatric hospital,” the
facility treating the “proposed patient” shall, not later than ten (10) days
prior to the expiration date of the referral period, file a written report of its
findings and recommendations with the court. The court shall then set the
date for the hearing. Such hearing date shall not be later than the expiration
date of the referral period, unless continued for good cause shown.

ComMrtTEE NoTEs: Kan. Supp. 1961, 59-2002 and 59-2260, provided for a ninety-day
referral for evaluation. In fact, this procedure was used as a way of obtaining short term
treatment without the necessity of an adjudication of insanity. Section 18 retains this
desirable goal, but protects the “proposed patient” from the involuntary nature of the
existing procedure. A “proposed patient” may now postpone his hearing while he obtains
short term treatment. However, unlike the existing law, a ‘“proposed patient” who is too
ill to consent to short term treatment must be given a hearing.

Sec. 19. Order for admission to state “psychiatric hospital.> All orders of
referral or for “care or treatment” in a state “psychiatric hospital” shall be
made on the form prescribed by the state department of social welfare. Ad-
mission shall be to the state “psychiatric hospital” previously designated by
the state department of social welfare to accept persons from the area of the
court’s jurisdiction, and at a time specified by the “head of the hospital” which
shall be not more than fifteen (15) days after the date of the order. Notice
of the order shall be given immediately to the designated “psychiatric hospital.”

ComMiTTeEE Notes: Kan. Supp. 1961, 59-2003, was reworded and shortened. Several
substantive changes were made. The issuance of the warrant to the sheriff is now covered
by section 20. The court no longer need inquire into the pecuniary condition of the
“proposed patient” or “involuntary patient” and those bound by law to support him. This
is an administrative, not a judicial function. The ‘“head of the hospital” designates the
date of admission. The court must give notice to the ‘“psychiatric hospital.”

Sec. 20. Transportation. All orders of protective custody, referral or “care
or treatment” shall authorize a relative or other suitable person to transport
the individual named in the order to the place of detention or “care or treat-
ment” specified in the order. All such orders shall be served by the person
transporting the individual named in the order upon the person in charge of
the place of detention or “care or treatment” or his designee and due return
thereof made to the court, A female being transported to such place, shall be
accompained by a female attendant, unless she is accompanied by an adult
relative. An individual shall not be transported in a marked police car or
sheriff’s car if other means of transportation are available.

CoMmMITTEE NoOTEs: Kansas currently has no statute authorizing anyone other than a
sheriff (see Kan. Supp. 1961, 59-2003) to transport patients to a hospital. A section
comparable to section 20, Kan. G. S. 1949, 76-1221, was repealed in 1963 (Kan. Laws
1963, Ch. 254) apparently on the assumption that a new mental health act would be
enacted by the 1963 Legislature. Section 20 allows relatives or others to do the transport-
ing. A female attendant is required unless the female named in the court order is accom-
panied by an adult relative. Marked police cars are to be avoided. The new act attempts
to abolish any criminal stigma.

Sec. 21. Execution of orders. An order of referral or “care or treatment”
to a state “psychiatric hospital” shall be executed within fifteen (15) days by
the admission of the “proposed patient” or “involuntary patient” to a state
“psychiatric hospital.” An order of referral or “care or treatment” to a private
“psychiatric hospital” or “other facility for ‘care or treatment’” shall be
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executed, as soon as such “psychiatric hospital” or “other facility for ‘care or
treatment’ ” consents, by admission of the “proposed patient” or “involuntary
patient” to the private “psychiatric hospital” or “other facility for ‘care or

> 2

treatment’.

ConmrTTEE NOTES: Presently there is no comparable Kansas law. The committee felt
that an order of referral or “care or treatment’” should be executed within a reasonable
time. The court should not delay executing the order for six months and then have the
sheriff transport the individual to the hospital.

Sec. 22. Change of venue. After the application provided for in section
13 or 28 is filed, the probate court may at any time, on its own motion or upon
the written request of any person, transfer the venue of any case to any of the
following probate courts under the following conditions:

(A) When the application is filed in the county of the residence of the
“proposed patient.”

(1) To the county where the “proposed patient” is being detained in a
“psychiatric hospital” under the authority of an order issued pursuant to section
12 or 18 of this act.

(2) To any other county designated by court, provided that the “proposed
patient” has made a request for a change of venue and the probate court finds
that the “proposed patient” cannot obtain a fair hearing in the county of his
residence.

(B) When the application is filed in the county of the presence of the
“proposed patient.”

(1) To the county of the residence of the “proposed patient.”

(2) To the county where the “proposed patient” is being detained in a
“psychiatric hospital” under the authority of an order issued pursuant to section
12 or 18 of this act.

(3) To any other county designated by the court, provided that the “pro-
posed patient” has made a request for a change of venue and the probate court
finds that the “proposed patient” cannot obtain a fair hearing in the county of
his presence.

Provided, however, That if any “proposed patient” is in a “psychiatric
hospital” the probate court of the county in which is located such hospital may
not transfer venue under any circumstances unless the “proposed patient”
has requested such transfer.

When any order changing venue is issued, the probate court issuing such
order shall transmit to the probate court to which venue was changed a certified
copy of all pleadings and orders in the case. The probate court issuing such
order shall transmit to the probate court of the residence of the “proposed
patient” a statement of all expenses incurred by the county of the probate court
issuing such order and a certified copy of all pleadings and orders in the case.

Any probate court to which venue is transferred shall proceed in the case
as if the application had been originally filed therein and shall cause notice
of the change of venue to be given to the persons and in the manner provided
for in section 16: Provided, That the court need not issue the order of mental
evaluation pursuant to section 14 (F) if such order has previously been issued.

Any probate court to which venue is transferred shall transmit a statement
of any expenses incurred and a certified copy of all pleadings and orders in
the case to the probate court of the county of the residence of the “proposed
patient.”
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CoymrrTee Notes: Kan. G. S. 1949, 59-2274, providing that in all cases venue
should be transferred to the residence of the patient and Kan. Supp. 1961, 59-2260,
providing for hearings in the county of a state hospital after a referral were both unduly
restrictive and perhaps contradictory. Under the new section, the case may be heard
where the application is filed or it may be transferred to the residence of the “proposed
patient” or to the county of the “psychiatric hospital” if the patient is at the hospital under
an order of protective custody (section 12) or an order of referral (section 18). Many
cases will, undoubtedly, be transferred to the hospital county. The hospital county must
hear the case unless the patient requests transfer. Any case may be transferred when the
patient so requests and the court finds that a fair hearing may not be had.

Sec. 23. “Discharge” by court order; procedure. Any “involuntary patient”
or any person on his behalf may file a verified application for “discharge” in
the probate court that issued the order for “care or treatment.” The application
shall state:

(A) the name of the “involuntary patient;”

(B) the name and address of the nearest relatives of the “involuntary
patient,” if known to the applicant;

(C) a request for “discharge.”

Provided, That such an application may not be filed within six (6) months
from the date of the original order for “care or treatment” nor oftener than
once every six (6) months thereafter.

Upon the filing of the application, the court shall order the “involuntary
patient” to be examined by a “physician” who is not on the staff of the psy-
chiatric hospital or “other facility for ‘care or treatment’” to which he was
ordered for “care or treatment,” unless such application is accompanied by
a statement in writing of a “physician.” Unless the statement of either “physi-
cian” states that he has examined the “involuntary patient” and is of the opinion
that he is no longer a “mentally ill person,” the court shall dismiss the applica-
tion.

If the hearing is held the probate court shall proceed in the same manner
and with the same powers as if an application, pursuant to section 13, had
been filed in said court: Provided, That the court shall not issue the orders
provided for in sections 14 (F) and 15 (B) but shall give notice of the time
and place of the hearing to the “psychiatric hospital” or “other facilities for
‘care or treatment’ ” to which the “involuntary patient” was ordered for “care or
treatment.”

Upon the completion of the hearing, if the probate court finds that the
“involuntary patient” continues to be a “mentally ill person,” the probate court
shall order either that the original order for “care or treatment” continue or
that a new order for “care or treatment” be issued. If the court finds that the
“involuntary patient” is no longer a “mentally ill person,” it shall discharge
him. A copy of the court’s order shall be sent by mail to the “involuntary
patient” and to the “psychiatric hospital” or “other facilities for ‘care or treat-
ment’ ” to which the “involuntary patient” had been ordered for “care or
treatment.”

ComyurTeE NoTes: Kan. G. S. 1949, 59-2268, allowed one who had been adjudged
insane or incompetent to petition, once every six months, for restoration of capacity.
Section 28 also provides for a court hearing every six months. However, to protect against
obviously spurious applications, it requires a ‘‘physician’s” statement that the applicant is
not mentally ill. If the applicant cannot obtain an examining ‘“‘physician,” the court
must order an examination. Note that a finding by the court that the “involuntary patient”
is no longer a “mentally ill person” results in ‘“‘discharge.” This “discharge” is from the
order for “care or treatment” and does not modify or change a finding that the “patient”
is an “incapacitated person” made pursuant to section 10 of the Act for Obtaining a
“guardian” and “‘conservator.”” ‘“‘Care or treatment” is separated from capacity. See
sections 30 and 33. Both the court and a “psychiatric hospital” may discharge. See section
24. In addition to discharge under this section, a ‘“patient” could obtain release from a
“psychiatric hospital” through a writ of habeas corpus. See Code Civ. Pro. 60-1501
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et seq. However, release through habeas corpus would occur only if the order of referral
or for ‘“care or treatment” was defective. If such orders were proper, only section 23
could be applicable.

Sec. 24. Transfer; “discharge” and “convalescent” release; procedure. The
state director of institutions may transfer any “patient” from any institution
under his control to any other such institution whenever he deems it to be
in the best interest of the “patient.”

When any “proposed patient” or “involuntary patient” has been ordered to
any “psychiatric hospital” on referral or for “care or treatment,” the “head of
the hospital” shall “discharge” him when he is no longer in need of “care or
treatment.”

The “head of the hospital” may release any “patient” on “convalescent”
status when be believes that such release is in the best interest of the “patient.”

The “psychiatric hospital” shall continue to have the responsibility for the
mental and physical well being of any “patient” released on “convalescent”
status. Such responsibility shall also include a plan of “care or treatment,”
and the place where it shall be received, notwithstanding any law authorizing
the “patient” or the guardian of his person, if any, to determine such place.
The “head of the hospital” shall have the authority to change the plan or
place of “care or treatment” whenever he deems it necessary for the welfare
of the “patient.” Such authority shall include the right to revoke the release
on “convalescent” status and to order the “patient” re-admitted to the “psy-
chiatric hospital.” The “head of the hospital” may authorize and order any
peace officer or other person to take into custody and transport the “patient”
to a “psychiatric hospital” or “other facility for ‘care or treatment.”” Prior
to the end of the first year on “convalescent™ status, and not less often than
annually thereafter while an “involuntary patient” is on “convalescent” status,
the “head of the hospital” shall re-examine the facts relating to the “care or
treatment” of the “involuntary patient” on “convalescent” status.

Nothing in this section shall be construed to amend or modify or repeal
any law relating to the confinement of persons charged with or convicted of a
criminal offense. :

CommiTTeEE NoTeEs: Kan. Supp. 1961, 75-3328, provided broad authority to transfer
inmates of institutions operated by the division of institutional management. The first
paragraph of this section gives even broader transfer authority, but it only applies to
“patients.” Transfer of those not “patients” would still be controlled by Kan. Supp. 1961
75-3328. Kan. G. S. 1949, 59-2007, limiting discharge by the hospital to the five stated
reasons and providing for parole is completely outmoded both in terms of language and
modern medical practices. The “psychiatric hospital” is given authority either to “dis-
charge” or to release on ‘“‘convalescent” status. “Discharge” then can be obtained
either by a court order pursuant to section 23 or from the ‘“‘psychiatric hospital’”’ pursuant
to this section. This “discharge” does not modify or change a finding that the “patient”
is an ‘‘incapacitated person’” made pursuant to section 10 of the Act for Obtaining a
“guardian” and ‘“‘conservator.” See also sections 30 and 33 of the Act for Obtaining
Psychiatric “Care or Treatment.”” The “psychiatric hospital” continues to be responsible
for those on ‘“‘convalescent” status. It has authority to determine the place of “care or
treatment,” transfer such place or re-admit. The ‘“convalescent” status of “involuntary
patients” must be reexamined at least once a year (a ‘“proposed patient” will have his
hearing at the end of ninety days unless “discharged.”)

Sec. 25. Notice of change of status; dismissal of case; when: The “head
of the hospital” shall notify, in writing, the probate court, which has ordered
the “care or treatment” of the “involuntary patient” or the referral of the
“proposed patient,” of his “discharge” or of his release on “convalescent”
status. When a notice of “discharge” is received, the court shall file the same
in the record, which shall terminate the proceedings. When a notice of release
on “convalescent” status is received, the court shall file the same in the records.
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CommiTtTee Notes: Kan. G. S. 1949, 59-2007, provided for 10 days notice to the
probate court when a patient was released not restored to capacity. Kan. G. S. 1949,
59-2276, provided that when notified by the superintendent that the patient was restored,
the court entered such an order. In re Estate of Deibolt, 187 Kan. 2 (1960) and In re
Estate of Correll, 178 Kan. 618 (1955) wrestled with the distinctions between hospitaliza-
tion and capacity. Since this act is only concerned with ‘“care or treatment” (see sections
30 and 33) the filing of the notice of ‘“‘discharge’” automatically terminates the proceedings
in the probate court. For the court to issue an order would be a useless ministerial function.

Sec. 26. Unauthorized absence; procedure. If any “patient” leaves the
place of his “care or treatment” without the authority of the “head of the
hospital,” the “head of the hospital” may authorize and order, in writing, any
peace officer or other person to take such “patient” into custody and transport

him to such place as may be directed by the “head of the hospital.”

CommMiTTeE Notes: Kan. G. S. 1949, 76-1227, covered escapes from the hospital.
The new section is much broader in order to provide for unauthorized absences not only
from the “psychiatric hospital’” but also from the various clinics, rest homes, etc., where
the patient may be placed while on ‘“‘convalescent” status.

Sec. 27. Right to humane “care or treatment.” Every “patient” shall re-
ceive humane care and to the extent that facilities, equipment, and personnel
are available, medical treatment consistent with accepted medical ethics and

practices.

ComMmiTTEE NoTES: Currently the Kansas law has no comparable provision. It estab-
lishes a legislative policy that “patients” should be well cared for and that medical treat-
ment should be fostered. Mere custodianship should not be a “patient’s” fate.

Sec. 28. Restraint of “patients.” Restraints shall not be applied to a
“patient” unless it is determined by the “head of the hospital” or a member of
the medical staff to be required by the “patient’s” medical needs. The “head
of the hospital” or a member of the medical staff shall sign a statement ex-
plaining the medical necessity for the use of any restraints and shall make such

statement a part of the clinical record of such “patient.”

ComMiTTEE NoTEes: This section merely rewords and slightly limits Kan. G. S. 1949,
76-1223. Restraints may be applied only when required by the “‘patient’s” medical needs.

Sec. 29. Rights of “patients” FEvery “patient” detained in a “psychiatric
hospital” or “other facility for ‘care or treatment’” shall have the absolute
right to communicate by letter with the state department of social welfare,
the “head of the hospital,” any court, “physician,” or attorney. The “head
of the hospital” may impose reasonable rules and regulations on any “patient”
concerning his communication by letter or otherwise with any other person or
agencies and concerning his right to receive visitors, provided that any “patient”
shall have the right to be visited by any “physician™ or attorney at any reason-
able hour. Any person wilfully depriving any “patient” of the rights protected
by this section shall be guilty of a misdemeanor and subject to a fine of not
more than five hundred dollars ($500) and/or imprisonment for not more than

six (6) months.

CommirrTee Notres: Kan. G. S. 1949, 76-1222, provided certain limited rights of com-
munication by letter, but made no provision for seeing visitors. This section expands the
agencies and persons with whom the ‘patient” has an absolute right to communicate.
Visitors are provided for with an absolute right to see an outside ‘“physician” or attorney.
The criminal penalty for depriving a “patient” of his rights is increased.

Sec. 30. Civil rights of “patients.” Except as limited by this act, a person
shall not lose his rights as a citizen, his property rights or his legal capacity
by reason of being a “patient;” provided, that the “head of the hospital” may
make reasonable rules and regulations concerning the exercise of such rights
by the “patients” in the “psychiatric hospital.”

CoMmmITTEE NoTes: Under existing Kansas law the legal capacity of an individual
found to be insane and committed was in serious doubt even if no guardian was appointed.
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Under this act, the need for ‘“care or treatment” is completely divorced from capacity. A
“patient’” under an order of “care or treatment’” may still sell property, make a will, etc.
The exercise of these rights may be limited by reasonable rules while the ‘““patient” is in
the “psychiatric hospital.”

Sec. 31. Disclosure of records. The probate court, hospital or medical
records of any “patient” or former “patient” that are in the possession of any
probate court, “psychiatric hospital,” “general hospital” or “other facility for
“care or treatment’ ” shall be privileged and shall not be disclosed except as:

(1) otherwise provided in this act; or

(2) under any of the following conditions:

(A) Upon the consent, in writing, of the “patient” or former “patient,” or
if he be under sixteen (16) years of age, by his parent, or if he has a “guardian,”
by his “guardian.” However, the “head of the hospital” of the head of the
“other facility for ‘care or treatment’” who has the records may refuse to
disclose such records if he shall have stated, in writing, that such disclosure will
be injurious to the welfare of the “patient” or former “patient.”

(B) Upon the sole consent of the “head of the hospital” or the head of
the “other facility for ‘care or treatment’ ” who has the records after a state-
ment, in writing, by such head that such disclosure is necessary for the “care
or treatment” of the “patient” or former “patient.” However, such head may
make such disclosure to the “patient” or former “patient,” his next of kin,
any concerned state agency, state or national accreditation agency, or scholarly
investigator without making such determination.

(C) Upon the order of any court of record after a determination by the
court issuing the order that such records are necessary for the conduct of pro-
ceedings before it and are otherwise admissible in evidence.

(D) In proceedings under this act, upon the oral or written request of any
attorney representing the “patient,” former “patient,” or applicant,

Any person wilfully violating this section shall be guilty of a misdemeanor
and subject to a fine of not more than five hundred dollars ($500) and/or im-

prisonment for not more than six (6) months.

CommrrTee NoTes: There is no comparable provision in the current Kansas statutes.
Several problems necessitate this section. A “patient” should be protected from the idly
curious. Adoptions or juvenile court proceedings present a similar problem. Abstractors
need not routinely see the court file since an order of “care or treatment’” does not affect
capacity. See Section 33. A court order may be obtained if the records are needed.
However, the court must still exclude all immaterial or irrelevant information contained
in the patient’s records and this section in no way modifies the physician-patient privilege.
On the other hand, common law rules of confidentiality and right of privacy prevent
hospital authorities from releasing records to others who may need to have information
concerning the patient’s past medical records. This section allows the release of the
records in that situation. Even a “patient” is restricted if examination of his file would
be injurious to his own welfare.

Skc. 82. Civil and criminal liability. Any person acting in good faith
and without negligence shall be free from all liability, civil or criminal, which
might arise out of acting pursuant to this act. Nothing herein shall be con-
strued to limit the criminal liability of any person who violates the specific

criminal provisions contained in this act.

ComyurTee NoTes: Kan. Supp. 1961, 76-1239 currently protects a physician, except
for gross negligence, from liability for injuries or death resulting from ‘‘shock” treatments.
This section now extends the protection only to persons operating in good faith and
without negligence in carrying out the provisions of this act. Both sections 29 and 31
provide specific criminal penalties for those wilfully violating these sections. Xan. G.
1949, 59-2008, provides for criminal penalties for those who act with corrupt consideration
or through malice.
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Sec. 33. Effect of an order of referral or an order for “care or treatment.”
Neither an order of referral nor an order for “care or treatment” made pursuant
to this act shall imply an adjudication of incapacity, nor shall either order
create any presumption that the “proposed patient” or “involuntary patient”
is an “incapacitated person.”

CommiTtTEE Notrs: This section makes explicit the basic assumption of this act.
The need for ‘“‘care or treatment” need not be related to capacity. If a “proposed patient”
or “involuntary patient” does in fact lack capacity, the probate court should so find in
the separate proceedings under the Act for Obtaining a ‘“guardian” and ‘“conservator.” The
hearing on the two applications may be consolidated but the court makes two separate
findings of fact and two separate orders.
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ALFRED G. SCHROEDER, Chairman. (1963-) ............ Newton
Justice of the Supreme Court.

James D. WaucH, Secretary. (1963-) ................ Topeka

JamEes E. TavLor., (1941-) ... ... ... coiiiiienn.n. Sharon Springs

RoBerT H. CoBEAN. (1947-) ... .. ... .. ... iiin.. Wellington

J. WiLLarp Havynes. (1951-) .. ... ... ... ... ... ... Kansas City

DovyLE E. Wrate., (1961-) ... ... . ... ... .. ... ...... Arkansas City
Judge, Nineteenth Judicial District.

ALeEx Horcukiss. (1964-) ... . ... . .. . . i Lyndon
Judge, Thirty-fifth Judicial District.

CrLypE Hirr. (1961-) .. .. . . .. .. . . . i Yates Center
Chairman, House Judiciary Committee.

STEADMAN Barr. (1963-) ......... .. ... ..., Atchison

Chairman, Senate Judiciary Committee.
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W. W. HARVEY, Chairman. (1927-1941) .................... Ashland
Justice of the Supreme Court.
WALTER G. THIELE, Chairman. (1941-1954) ............... Lawrence
Justice of the Supreme Court.
ROBERT T. PRICE, Chairman. (1954-1963) .................. Topeka
Justice of the Supreme Court.
J. C. RUPPENTHAL, Secretary. (1927-1941) ................. Russell
RANDAL C. HARVEY, Secretary. (1941-1953) ............... Topeka
WILLIAM M. MILLS, JR., Secretary. (1953-1957) ............ Topeka
WALTER G. THIELE, Secretary. (1957-1963) ................ Topeka
EDWARD L. FISCHER. (1927-1943) ....................... Kansas City
ROBERT C. FOULSTON. 1927-1948) .................covn.n Wichita
CHARLES L. HUNT. (1927-1941) .............. . .. .o.vu..n Concordia
CHESTER STEVENS. (1927-1941) ........... ... ciuiuiiinnn. Independence
JOHN W. DAVIS. (1927-1933) ........... ... ..., Greensburg
C. W. BURCH. (1927-1931) .. ... .tiutiiiinntnennnn Salina
ARTHUR C. SCATES. (1927-1929) ............. . ccciiu... Dodge City
WALTER PLEASANT. (1929-1981) ........................ Ottawa
ROSCOE H. WILSON. (1931-1933) .........c.iiiiuiiininn.. Jetmore
GEORGE AUSTIN BROWN. (1931-1933) .................... Wichita
RAY H. BEALS. (19383-1938) ....... ...t St. John
HAL E. HARLAN. (1933-1935) ........... i . Manhattan
SCHUYLER C. BLOSS. (1933-1985) ... .................... Winfield
E. H. REES. (19385-1937) ... ... . .. i Emporia
O. P. MAY. (1985-1937) ...t Atchison
KIRKE W. DALE. (1937-1941) ........... ... ... ... Arkansas City
HARRY W. FISHER. (1937-1939) ......... ... ... ... ........ Fort Scott
GEORGE TEMPLAR. (1939-1941, 1943-1947, 1953) .......... Arkansas City
EDGAR C. BENNETT. (1938-1951) .............ccouvuovnn.. Marysville
SAMUEL E. BARTLETT. (1941-1951) ...................... Wichita
PAUL R. WUNSCH. (1941-1943) ......... .. ... ... ........ Kingman
WALTER F. JONES. (1941-1945) ...........c..0iiiuinu... Hutchinson
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GLEE S. SMITH. (1961-1963) .. ...... .. .cuuitiuiiiiennnnnn.n Larned

SPENCER A. GARD. (1959-1964) .......................... Tola
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